MUTUAL NON-DISCLOSURE AGREEMENT
This MUTUAL NON-DISCLOSURE AGREEMENT (the “Agreement”) is made and entered into by and between Freshwater Organics, LLC, a Limited Liability Company incorporated in the State of New Mexico with its offices in Utah and the (check one):   ___ corporation, ___ limited liability company,   ___ partnership, or  ___ individual set forth below (the “Second Party”):
Name:

Address:  




Phone:



Fax: 
IN CONSIDERATION OF THE MUTUAL PROMISES CONTAINED HEREIN, THE PARTIES AGREE AS FOLLOWS:

1. DEFINITIONS

1.1 “Confidential Information” means nonpublic information that the party disclosing (“Disclosing Party”) designates as being confidential or which, under the circumstances surrounding disclosure ought to be treated as confidential.  Confidential Information includes, without limitation, this Agreement, information relating to released or unreleased Disclosing Party software or hardware products including inventions, trade secrets, copyrights, designs, software codes, and other information relating to the development of new technologies or enhancement of existing technologies, technical knowledge, know-how, formulae, processes, techniques, data and data systems, plans, specifications, drawings, current and future products, customers, supplies, markets, sales, prices, accounts, finances, forecasts, projections, prospects, organization, business, policies, practices, transactions or other affairs of the Disclosing Party, the marketing or promotion of any Disclosing Party product, Disclosing Party's business policies or practices, and information received from others that Disclosing Party is obligated to treat as confidential.  Confidential Information disclosed to the party receiving it (“Receiving Party”) by any Disclosing Party subsidiary and/or agent is covered by this Agreement.  To constitute Confidential Information within the meaning of this Agreement, the Disclosing Party must state in writing which information is Confidential Information and any disclosure in oral form shall not be subject to this Agreement, unless the oral disclosure is described and disclosed in a document or other tangible materials or otherwise memorialized by the Disclosing Party and such document is sent to the Receiving Party within ten (10) business days after the date of disclosure.

Confidential Information shall not include any information that: (i) is or subsequently becomes publicly available without Receiving Party's breach of any obligation owed to Disclosing Party; (ii)  is shown by the written records of the Receiving Party to already have been known to Receiving Party prior to Disclosing Party's disclosure of such information to Receiving Party; (iii) became known to Receiving Party from a source other than Disclosing Party other than by the breach of an obligation of confidentiality owed to Disclosing Party;  (iv) is independently developed by Receiving Party; or (v) is disclosed by the Disclosing Party after receipt of notice from the Receiving Party that it does not wish to receive any further Confidential Information. 

1.2 “Confidential Materials” means all materials and media containing or comprising Confidential Information, or on which Confidential Information is stored or resides, including without limitation, written or printed documents and computer disks, designs, drawings, computer codes, specifications, CDs, tapes or other media and whether machine or user readable.
1.3 “Effective Date” means the later of the date that this Agreement has been executed by both parties.
1.4 “Public Domain Information” means information or know-how that can be acquired from the Disclosing Party or other sources upon request by a member of the general public, free of charge or for the cost of copying.

2.
RESTRICTIONS
2.1 Non-Disclosure.  Receiving Party shall not under any circumstance disclose directly or indirectly any Confidential Information to third parties during the period of this Agreement and for a period of five (5) years following its termination or expiration, (except to Receiving Party's consultants as provided below) and shall hold such Confidential Information in confidence and trust.  However, Receiving Party may disclose Confidential Information in accordance with judicial, administrative or other governmental order, provided Receiving Party shall give Disclosing Party reasonable notice prior to such disclosure and shall comply with any applicable protective order or equivalent. 

2.2 Security Precautions.  Receiving Party shall take reasonable security precautions, at least as great as the precautions it takes to protect its own confidential information, to keep confidential the Confidential Information.  Receiving Party may disclose Confidential Information or Confidential Materials only to Receiving Party's employees or consultants on a need-to-know basis.  Receiving Party will have executed or shall execute appropriate written non-disclosure agreements with its employees, sub-contractors and consultants sufficient to enable it to comply with all the provisions of this Agreement.

2.3 Authorized Disclosure.  Confidential Information and Confidential Materials may be used, disclosed, reproduced, summarized or distributed only in pursuance of Receiving Party's business relationship with Disclosing Party, and only as otherwise provided hereunder.  Receiving Party agrees to segregate all such Confidential Materials from the confidential materials of others in order to prevent commingling.

2.4 Limitations.  Receiving Party may not reverse engineer, decompile or disassemble any software disclosed to Receiving Party, except as expressly permitted by law or specifically authorized by Disclosing Party.  In addition, Receiving Party may not unlawfully copy or distribute any such software.

2.5 Termination.  This Agreement is effective as of the Effective Date and shall terminate on the earlier of (a) the date on which either party receives from the other written notice that subsequent communications shall not be governed by the Agreement and (b) the third anniversary of the Effective Date.

3. RIGHTS AND REMEDIES
3.1 Unauthorized Disclosure.  Receiving Party shall notify Disclosing Party immediately upon discovery of any unauthorized use or disclosure of Confidential Information or Confidential Materials, or any other breach of this Agreement by Receiving Party, its employees or consultants, and will cooperate with Disclosing Party in every reasonable way to help Disclosing Party regain possession of the Confidential Information and/or Confidential Materials and prevent its further unauthorized use.

3.2 Return of Confidential Information.  Receiving Party shall return all originals, copies, reproductions and summaries of Confidential Information and/or Confidential Materials at Disclosing Party's request, or at Disclosing Party's option, certify destruction of the same.

3.3 Injunctive Relief.  Receiving Party acknowledges that monetary damages may not be a sufficient remedy for unauthorized disclosure of Confidential Information and that Disclosing Party shall be entitled, without waiving any other rights or remedies, to such injunctive or equitable relief as may be deemed proper by a court of competent jurisdiction.

3.4 No Warranties.  The parties expressly recognize that the Confidential Information is provided “AS IS”.  THE DISCLOSING PARTY MAKES NO WARRANTIES, EXPRESS, IMPLIED, STATUTORY OR OTHERWISE WITH RESPECT TO THE CONFIDENTIAL INFORMATION AND EXPRESSLY DISCLAIMS ALL IMPLIED WARRANTIES.

4. MISCELLANEOUS
4.1 Ownership.  All Confidential Information and Confidential Materials are and shall remain the sole property of Disclosing Party.  By disclosing information to Receiving Party, Disclosing Party does not grant any express or implied right to Receiving Party to or under Disclosing Party patents, copyrights, trademarks, or trade secret information.

4.2 Pre-Release Software.  If either party provides pre-release software as Confidential Information or Confidential Materials under this Agreement, such pre-release software is provided "as is" without warranty of any kind.  Receiving Party agrees that neither Disclosing Party nor its suppliers shall be liable for any damages whatsoever relating to Receiving Party's use of such pre-release software.

4.3 Independent Development.  The terms of confidentiality under this Agreement shall not be construed to limit either party's right to independently develop or acquire products without use of the other party's Confidential Information.  However, the foregoing shall not be deemed to grant to either party a license under the other party's copyrights or patents.

4.4 Notices.  All notices, requests, consents and other communications hereunder shall be in writing and delivered personally by recognized international courier (such as UPS or Federal Express) or by facsimile or electronically to such facsimile number or email address as may be notified by each party to the other in writing from time to time.  All such written communications delivered personally or by courier shall be delivered to the parties hereto at their respective addresses set forth in the first page of this Agreement, subject to the right of either party to change its address by delivering written notice to the other.  Notices shall be deemed to be effective upon three (3) business days following the date of deposit of such written notice with the courier or upon receipt if by facsimile, or electronic or personal delivery.

4.5 Waiver.  The waiver by either party of a breach or default of any of the provisions of this Agreement by the other party shall not be construed as a waiver of any succeeding breach of the same or other provisions nor shall any delay or omission on the part of either party to exercise or avail itself of any right power or privilege that it has or may have hereunder operate as a waiver of any breach or default by the other party.

4.6 Invalidity and Severability.  If any provision of this Agreement shall be found by any court or administrative body of competent jurisdiction to be invalid or unenforceable the invalidity or unenforceability of such provision shall not affect the other provisions of this Agreement and all provisions not affected by such invalidity or unenforceability shall remain in full force and effect. The parties hereby agree to attempt to substitute for any invalid or unenforceable provision a valid or enforceable provision which achieves to the greatest extent possible the economic legal and commercial objectives of the invalid or unenforceable provision.

4.7 Entire Agreement.  This Agreement constitutes the entire agreement between the parties with respect to the subject matter hereof and supersedes and terminates any prior oral or written agreement regarding the subject matter of this Agreement.  It shall not be modified except by a written agreement dated subsequent to the date of this Agreement and signed by both parties.  None of the provisions of this Agreement shall be deemed to have been waived by any act or acquiescence on the part of Disclosing Party, its agents, or employees, but only by an instrument in writing signed by an authorized officer of Disclosing Party.  No waiver of any provision of this Agreement shall constitute a waiver of any other provision(s) or of the same provision on another occasion

4.8 Successors.  This Agreement shall be binding upon and enure for the benefit of the successors in title of the parties hereto.

4.9 Governing Law and Jurisdiction.  This Agreement shall be governed in all respects by the substantive laws of the State of Utah, and where applicable, the laws of the United States.  Each of the parties hereby submits to the jurisdiction of the courts of the State of Utah and of the United States.


IN WITNESS WHEREOF the parties hereto have executed this Agreement by their duly authorized representatives, effective as of the date first set forth below:

[DISCLOSING PARTY]



[SECOND PARTY]

Signed:
____________________________

Signed:  _____________________________

Name:
____________________________

Name:
 _____________________________








Address: _____________________________








City: _______________ST ____ ZIP _______








Phone: ______________ Cell ____________

 (Please Print)




  (Please Print)

Title:
____________________________

Title:
 _____________________________

Date:
___________________


Date:
 ___________________
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